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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of appellee, the following questions are 
presented: 

1. Whether it is a contradiction to allege on appeal that no 
arraignment was afforded in this case, when the record certified 
to this court reveals arraignment proceedings? 

2. Whether it is proper (a) to assert on appeal error with 
respect to the refusal of the court to receive instructions offered 
after all the evidence was in and arguments concluded, and no 
exception taken to said ruling; (b) to object on appeal to an 
omission from the charge of the court w’hen no objection was 
taken at the time of trial, and no issue of substantial error 
exists; (c) or to object on appeal to a consolidation of indict¬ 
ments when no objection was taken at the time of trial? 

a) 
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No. 11806-7-8 

Michael Contee, Jr., appellant 

v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOB APPELLEE 


COUNTERSTATEMENT OF THE CASE 

By three indictments filed January 28, 1952, appellant, 
Michael Contee, Jr., 1 was charged with armed robbery on De¬ 
cember 31, 1951, January 1 and January 2, 1952, pursuant to 
sections 2901 and 3202, Title 22, District of Columbia Code 
(1951 Ed.) (R. 265, 266, 267). On February 1,1952, appellant 
was arraigned and a plea of not guilty was entered by the court, 
with respect to all three indictments, with an order to appoint 
counsel (J. A. 1,2). 

On motion of appellant’s counsel, the court, February 12, 
1952, ordered appellant committed for mental examination; 
and on March 14, 1952, after a lunacy inquisition, pursuant to 
section 4244, 18 U. S. C., appellant was found insane or so 
mentally incompetent as to be unable to understand the pro¬ 
ceedings against him or assist in his own defense (J. A. 32). 
The court thereupon ordered appellant committed “to the 
custody of the Attorney General or his authorized representa- 

1 One, John Parker, was also charged in the indictment with Michael 
Contee. Jr. 


(1) 
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tive until he is mentally competent to stand trial, or until 
pending charges against him are disposed of according to law.” 
(J. A. 32) (R. 768). 

By a certificate of the superintendent of Saint Elizabeth’s 
Hospital, Dr. Winfred Overholser, appellant was declared of 
sound mind, and brought to trial, March 3-5, 1953, on the 
pending indictments (J. A. 4, 31) (R. 281, 284, 287); which 
indictments were consolidated on motion of government coun¬ 
sel. (J. A. 2.) Objection was taken by appellant’s counsel 
to consolidating one indictment, No. 125-52, in the belief that 
said indictment had been dismissed; but the court overruled the 
objection on the basis that the record did not show a dismissal 
(J. A. 2-4). 

After a trial by jury, during which the court denied a motion 
by appellant’s counsel for a mis-trial on the basis that appellant 
had not been arraigned (J. A. 23), appellant w r as found guilty, 
March 5, 1953, as indicted. (J. A. 41). Appellant was sen¬ 
tenced, April 10, 1953, to one and a half years to five years on 
each of the indictments, the sentences to run consecutively 
(R. 270, 271, 272). 

The evidence adduced may be summarized as follows: 

On the evening of December 31, 1951, Ira Kern testified 
that while driving his taxicab, appellant and one other hailed 
his cab for hire, at 15th and “P” streets, N. W., in the District 
of Columbia; that he was directed by appellant to go to Cherry 
Hill at Wisconsin Avenue and Grace Street, in the District of 
Columbia, and when he arrived at said destination, “they told 
me to head into Grace Street and w’hen I had gotten near a 
junk yard, they told me to stop.’' (J. A. 8). When the taxi 
stopped, Ira Kern testified Michael Contee and the other rider 
both drew pistols, and appellant proceeded to rob him of his 
wallet, change carrier, and watch (J. A. 9). 2 Appellant there- 

3 Q. At the time you stopped what, if anything, happened? A. Well, 
Michael Contee, and another fellow’ w’ith him both drew’ pistols and one— 
the other person—sat in the back of the car and held his pistol to my head 
and Michael Contee got out and opened the front door. He then requested 
my change carrier. I gave it to him and he then asked me for my wallet 
and I obliged him there, too. Then he told me to get out of the car. I did 
that and Michael Contee walked back of me with his pistol in my back and 
he then w’ent through my pockets. 
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upon ordered Ira Kern from the car and complaining witness 
testified that appellant “walked back of me with his pistol 
in my back and he then went through my pockets’ 7 ; and di¬ 
rected him to begin walking to the corner, remarking when a 
passerby was near, “If you make a sound you are a dead man” 
(J. A. 9, 11). Appellant, with his accomplice, thereafter 
abandoned complainant and escaped in the taxicab (J. A. 9). 

On the evening of January 1, 1952, Eddie Gordon testified 
that while driving his taxicab, appellant and one other hailed 
his cab for hire, at Twentieth and “D”, Northwest, in the Dis¬ 
trict of Columbia (J. A. 12); that he was directed to go to 
Twenty-sixth and “D” Street, Northwest, in the District of 
Columbia, and upon arrival at said destination, Michael Con- 
tee drew’ a pistol and ordered his partner “to go outside of the 
cab and around on my side and go through my pockets” (J. 
A. 12). Eddie Gordon testified that they took his money, wal¬ 
let, and jacket, and shoved him into the hedges of a bridle path 
before leaving (J. A. 12, 13); and complaining witness also 
identified Government’s exhibit No. 1, which was the “foul 
weather” jacket taken from him on the night of the robbery 
(J. A. 12, 13 3 ). Complaining witness also testified that he 
identified appellant in the police headquarters and that ap¬ 
pellant then “admitted the robbery” (J. A. 14 4 ). 

On the evening of January 2, 1952, Robert Porter testi¬ 
fied that wdiile driving a taxicab, appellant and one other hailed 
his cab for hire, at Seventeenth and “M” Street, Northwest, 
in the District of Columbia (J. A. 15); that he was directed to 
go to Springman’s Court, Seventh and “K” Street, Southwest, 
in the District of Columbia, and that upon arrival at said desti¬ 
nation, Michael Con tee “poked something in the back of my 

* Q. What, if anything, happened then after he went through your pockets? 
A. Then they took me out of the car and took me up in a bridle path where 
there are some hedges and told me to lay down. I didn't want to lay down 
so they gave me a shove and I went down. Before they told me to lay down 
they had taken my coat off of me. Q. Taken your coat? A. Yes, sir. Q. 
What kind of a coat was it, sir? A. It is a foul weather jacket. I believe 
they call it. kind of kaki green with a heavy fur collar on it. 

4 Did there come a time subsequent to the 1st of January, when you saw 
the defendant again. A. Yes, sir. Q. Where was that? A. Bobbery Squad, 
police headquarters. Q. What, if anything, happened at the time you saw’ 
him then? A. Well, he admitted the robbery. 
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head”, a “target pistol”, 5 and they proceeded to rob him of his 
wallet, change carrier and a cigarette lighter (J. A. 16). Rob¬ 
ert Porter related in his testimony, that appellant next sat in 
the back of the cab with a pistol pointed at complainant’s head, 
while his partner drove the taxicab to Twenty-eighth and “D” 
Street, Northwest, in the District of Columbia; and they then 
stopped the car, got out and told him to “Beat it,” and appel¬ 
lant “fired a shot through the windows” (J. A. 17). 5 Witness 
Porter identified Government exhibit No. 1, the “foul weather” 
jacket of Eddie Gordon, as the jacket that appellant was wear¬ 
ing on the night of the robbery (J. A. 18). 7 

Haywood Douglas, police officer of the District of Columbia, 
testified that he arrested appellant on January 3, 1952, around 
3:30 a. m., at his home (J. A. 19, 20). s Detective Sergeant 
Patrick Dennihan, of the Police Robbery Squad, of the District 
of Columbia, testified that he questioned appellant after his 
arrest, January 3, 1952, and that appellant admitted the three 
taxicab robberies, signed a statement to that effect, 0 and in¬ 
formed on his accomplice. (J. A. 23, 24, 25.) 

Appellant offered no testimony in rebuttal to the govern¬ 
ment’s case in chief, but sought the defense of insanity at the 
times the crimes were committed (J. A. 6). There is no ques¬ 
tion raised on appeal, or claim of error, with respect to the 
defense of insanity. 

5 Q. What, if anything, did he say at that time? A. He said he wouldn’t 
need the light and he snapped it off and poked something in the back of my 
head * * *. Q. Who? A. Michael Contee. Q. When he showed it to you, 
what was it? A. A target pistol. 

r A. * * * and he said, *‘Beat it," and he fired a shot through the windows. 
They were both open. Q. Who fired the shot? A. Michael Contee, the one 
who had the gun. 

7 Q. Can you tell us how the defendant was dressed? A. He had on this 
jacket there [indicating] on the table, a pair of dungarees and moccasins. 
Q. This jacket here [indicating]? A. That is a Navy foul weather jacket. 
That is the one he had on. 

8 A. I pushed open the door of the rear of the room he was sleeping in 
and pulled out a box, a cardboard box and a navy foul weather jacket and 
looked in the box and the box contained a .22 caliber High Standard target 
pistol, automatic target pistol, and numerous boxes of cartridges and base 
ammunition and a particular type of dueling pistol and, on the table in his 
room, there were several bills and a lot of change. 

* Government exhibit No. 5 (J. A. 25). 
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STATUTES INVOLVED 

District of Columbia Code (1951 Ed.), Title 22. 

Section 2901, provides: 

Whoever by force or violence, whether against re- 
sistence or by sudden or stealthy seizure or snatching, 
or by putting in fear, shall take from the person or im¬ 
mediate actual possession of another anything of value, 
is guilty of robbery, and any person convicted thereof 
shall suffer imprisonment for not less than six months 
nor more than fifteen years. 

Section 3202, provides: 

If any person shall commit a crime of violence in the 
District of Columbia when armed with or having read¬ 
ily available any pistol or other firearm, he may, in addi¬ 
tion to the punishment provided for the crime, be pun¬ 
ished by imprisonment for a term of not more than five 
years; upon a second conviction for a crime of violence 
so committed he may, in addition to the punishment 
provided for the crime, be punished by imprisonment 
for a term of not more than ten years; upon a third con¬ 
viction for a crime of violence so committed he may, in 
addition to the punishment provided for the crime, be 
punished by imprisonment for a term of not more than 
fifteen years; upon a fourth or subsequent conviction 
for a crime of violence so committed he may, in addition 
to the punishment provided for the crime, be punished 
by imprisonment for an additional period of not more 
than thirty years. 

SUMMARY OP ARGUMENT 

I 

W T here the record clearly shows that appellant was afforded 
the opportunity to appear in open court; to know of the charges 
against him; was asked to plead; and the court entered a “not 
guilty’ 7 plea on appellant’s refusal to enter a plea, refutes ap¬ 
pellant’s groundless assertion that no arraignment was had in 
this case. 

278575—53-2 
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II 

Where instructions are not timely submitted for the con¬ 
sideration of the court and opposing counsel, before final argu¬ 
ment to the jury, as required by Rule 30, Federal Rules of 
Criminal Procedure, 18 U. S. C., it is proper for the court to 
refuse the instructions; and there can be no question for con¬ 
sideration on appeal, especially where counsel did not take 
exception to the ruling of the court. 

III 

Where counsel has an affirmative duty under Rule 30, Fed¬ 
eral Rules of Criminal Procedure, 18 U. S. C., to record objec¬ 
tions to the charge of the court, or omissions therefrom, failure 
to do so precludes challenging the charge on appeal; especially, 
where there is no question of substantial or prejudicial error 
in the charge. 

IV 

Where three indictments charged the same offense and the 
evidence would reveal acts connected together or constituting 
parts of a common scheme or plan, it is proper for the court 
in its discretion to allow a consolidation of the indictments 
for trial; and in the absence of an abuse of that discretion or 
exception taken, the issue is not one properly on appeal. 

ARGUMENT 

I 

Appellant was formally arraigned 

Appellant contends in this appeal that the court below “er- 
rored in not granting a mistrial, because no arraignment was 
had at any time.” 

This allegation expressed in the absolute, i. e., “no arraign¬ 
ment/’ appears rather anominalous in view of the record certi¬ 
fied to this court. Reference to the record (J. A. 1,2) indicates 
arraingment proceedings were held, pursuant to rule 10, Fed¬ 
eral Rules of Criminal Procedure, 18 U. S. C., on February 1, 
1952. 
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Appellant’s brief even states that Michael Contee, Jr., was 
accorded formal “arraignment upon three indictments of rob¬ 
bery and upon appellant’s refusal to plead, “the court had a 
plea of not guilty entered” with respect to all three indict¬ 
ments. 10 

The record of the criminal proceedings in this case reveals 
that appellant received copies of the three indictments on Jan¬ 
uary 28, 1952, and certificates of service were filed with the 
Clerk of the Court with respect thereto (R. 280,283, 286). On 
February 1, 1952, appellant was arraigned in open court before 
Judge Schweinhaut, a charge of robbery was read, and appellant 
was asked to plead: 

Q. Michael Contee, Jr., how do you plead? 

Defendant Contee. I don’t know. 

The Deputy Clerk. Do you plead guilty or not 
guilty? 

Defendant Contee. I don’t know. How should I 
plead? 

The Court. Let’s have none of that, please. Have 
you got a lawyer? 

Defendant Contee. No —for what? 

The Court. Appoint a lawyer to represent him, and 
enter a plea of not guilty. (R. 266.) 

The court thereafter directed that a plea of not guilty be 
entered for Michael Contee, Jr., with respect to each of the 
three indictments of robbery (J. A. 2). 

Appellant does not urge with any specificity the nature or 
basis of his allegation that no arraignment was accorded in 
these criminal proceedings; but in the interest of being justly 
circumspect, we assume the categorical nature of appellant’s 
allegation would challenge the arraignment proceeding, 
per se. 

Of course, an arraignment proceeding consists of calling an 
accused to the bar, reading the indictment or informing him 

10 Appellant’s brief, p. 1 and 2, reads in pertinent part: “Appellant, Michael 
Contee, Jr., was brought before the Honorable Henry A. Schweinhaut, United 
States District Judge, on February 1, 1952, together with John G. Parker 
for arraignment upon three indictments of robbery * * * evidently, because 
of the confused mental condition of the appellant (App. 1), he was not able 
to plead. The Court had a plea of not guilty entered * * *.“ 
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of the charge, demanding of him whether he is guilty or not 
guilty, and entering his plea, Merrit v. Hunter , 170 F. 2d 739 
(10th Cir., 1948); Caldwell v. United States , 160 F. 2d 371 
(8th Cir., 1947); Rule 10, Federal Rules of Criminal Pro¬ 
cedure, 18 U. S. C. As was true in this instance, if appellant 
refuses to plead (R. 266), the court is required to enter a 
plea of not guilty. Wood v. United States , 75 U. S. App. D. C. 
274, 128 F. 2d 265 (1942); Rule 11, Federal Rules of Criminal 
Procedure, 18 U. S. C. 

All three indictments charged exactly the same offense, rob¬ 
bery under the District of Columbia Code, and appellant re¬ 
ceived copies of the indictments three days before the ar¬ 
raignment of February 1, 1952 (R. 280, 2S3, 286). Rule 10, 
Federal Rules of Criminal Procedure, 18 U. S. C., requires 
that an accused shall be given a copy of the indictment “be¬ 
fore he is called upon to plead.” 11 The substantive require¬ 
ments of arraignment appear complete in this instance. In 
the case of Garland v. State oj Washington, 232 U. S. 642, 34 
S. Ct. 456, 5S L. Ed. 772 (1913), the Supreme Court held that 
due process of law is accomplished during arraignment “so long 
as it appears that the accused has had sufficient notice of the 
accusation and an adequate opportunity to defend himself 
in the prosecution.” 12 

The arraignment was not in any way prejudicial to appel¬ 
lant on any of the indictments when a plea of “not guilty” was 
entered. 13 If any technical error in procedure was committed, 
it was inconsequential and non-jurisdictional. Garland v. State 

11 Rule 10, Arraignment , provides: “Arraignment shall l>e conducted in 
open court and shall consist of reading the indictment or information to the 
defendant or stating to him the substance of the charge and calling on him 
to plead thereto. He shall he given a copy of the indictment or information 
before he is called upon to plead.” 

13 The Supreme Court decision overruled the earlier decision of Crain v. 
United State*, 162 U. S. 62r>. 16 S. Ct. 952, 40 L. Ed. 1097 (1896) wherein it 
was held to be a substantive requirement to plead before trial and have it 
duly entered of record. See, Rule 10, Advisory Committee Notes, Federal 
Rules of Criminal Procedure, No. 3. 

13 Rule 32 (d). Federal Rules of Criminal Procedure, allows withdrawal of 
a plea of guilty, or nolo contendere, and a “not guilty” plea entered, when 
prejudicial error occurs during arraignment. Cf. Council v. Clcmmer, 85 
U. S. App. D. C. 74, 177 F. 2d 22 (1949). 




of Washington, supra, 1 * and failure of appellant to object be¬ 
fore trial to the arraignment and plea foreclosed later objection 
by him on that ground, Rule 10 and 12 (b) (2), Federal Rules 
of Criminal Procedure, 18 U. S. C., (J. A. 20). The trial court, 
after reading the transcript of the arraignment proceedings of 
February 1, 1052, ruled that appellant was arraigned. 
(J.A.22). 


II 

Rule 30, Criminal Rules of Federal Procedure, specifically 
requires that instructions shall be submitted to the Court at 
the close of the evidence and prior to counsels arguments to 
the jury 

Appellant urges that after the close of the evidence and final 
argument, that “without an express requirement in Rule 30, 
supra, that prayers should be submitted before the argument, 
we think appellant was prejudiced without the chance to sub¬ 
mit prayers * * 15 

At the close of the evidence, and after argument was con¬ 
cluded, appellant suggested offering to the court instructions 
before the charge; but the court denied the offer and stated, 
“Prayers should be submitted before the argument starts” (J. 
A. 39). Objection was not taken by counsel. 

Rule 30, Federal Rules of Criminal Procedure, 18 U. S. C., 
provides in pertinent part: 

At the close of the evidence or at such earlier time dur¬ 
ing the trial as the court reasonably directs, any party 
may file written requests that the court instruct the 
jury on the law as set forth in the requests. At the 
same time copies of such requests shall be furnished to 
adverse parties. The court shall inform counsel of its 
proposed action upon the requests prior to their argu¬ 
ments to the jury, but the court shall instruct the jury 

after the arguments are completed. [Emphasis sup¬ 
plied.] 

14 The docket entries do not reflect the pleas entered by the court, but the 
trial court may correct the record in this respect, “nunc pro tunc/’ Buie v. 
King , 137 F. 2d 405 (8th Cir. 1943). 

15 Appellant’s brief, p. 6. 



It is emanently manifest from the wording and sense of Rule 
30, supra, that belated requests for instructions that do not 
give the court or opposing counsel an adequate opportunity 
to study the requests before argument, should be denied, 
SchueTinann v. United States , 174 F. 2d 397 (8th Cir., 1949). 
The trial court must inform counsel of its proposed action 
upon the requests prior to argument so that counsel may in¬ 
telligently argue the case, Ross v. United States , 180 F. 2d 160, 
(6th Cir., 1950); and such a procedure must be observed by the 
court, United States v. Crescent-Kelvan Co., 164 F. 2d 582 
(3rd. Cir., 1948). 

Thus, where instructions are not timely submitted before 
argument of either counsel, under the explicit requirements of 
rul*e 30, supra, the trial judge must refuse them, Putman v. 
United States , 162 F. 2d 903 (10th Cir., 1947). 

Ill 

No objection was taken at the time of trial to any portion of 
the charge of the Court, or omission therefrom, as required 
by Rule 30, Federal Rules of Criminal Procedure 

Appellant urges as error that “the court should, without 
request, therefore, charge among other matters, that it w^as 
necessary for the government to prove the venue of the crime." 

It is well established that appellant has an affirmative duty 
to record his objections to the charge of the court. Nabob Oil 
Co. v. United States , 190 F. 2d 478 (10th Cir., 1951) cert, denied 
342 U. S. 876; Tatum v. United States, SS U. S. App. 140, 190 
F. 2d 612 (1951); Lanliarn v. United States, 87 U. S. App. D. C. 
357, 1S5 F. 2d 435 (1950); Villaroman v. United States, 87 
U. S. App. D. C. 240, 184 F. 2d 261 (1950); Jackson v. United 
States, 179 F. 2d 842 (6th Cir., 1950) cert, denied 339 U. S. 981 ; 
and Rule 30, Federal Rules of Criminal Procedure, 18 U. S. C., 
specifically states: 

No party may assign as error any portion of the charge 
or omission therefrom unless he objects thereto before 
the jury retires to consider its verdict stating distinctly 
the matter to which he objects and the grounds of his 
objection. 
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There was no objection taken by appellant with respect to 
the charge of the court on the issue of venue. 

This court held in the case of Villaroman v. United States, 
supra > that: 

In assigning error as to any part of a charge, or for 
any omission therefrom, as for failure to charge in 
accordance with a request, it is essential that a distinct 
objection be stated, with the ground upon which it is 
based . Mundy v. United States, 1949, 85 U. S. App. 
D. C. 120, 176 F. 2d 32; Felton v. United States, 1948, 
83 U. S. App. D. C. 277, 170 F. 2d 153, certiorari denied 
335 U. S. 831. The requirement is for the sound and 
practical purpose of affording the court an opportunity 
to make any additions or corrections that may be deemed 
appropriate before the jury retires to consider of its 
verdict (citing cases). A failure to make objections to 
the charge deprives a judge of the final opportunity for 
consideration and action which may avoid serious error 
resulting in a futile trial. So, in fairness to the court, 
the parties, and the administration of justice itself, there 
should be compliance with the rule . It was not followed 
in this case. Therefore, we must hold the assignment 
of error invalid. [Emphasis supplied.] 

In addition, there can be no reasonable doubt that the govern¬ 
ment proved venue. Appellant was arrested by the police of 
the District of Columbia (J. A. 19); indicted (J. A. 40) (R. 265, 
266, 267), arraigned (J. A. 1), tried (J. A. 6) and sentenced by 
the United States District Court for the District of Columbia, 
pursuant to the District of Columbia Code. The record is re¬ 
plete with references to the venue of the crimes, i. e., the District 
of Columbia, 10 and the three occasions of armed robbery were 
specifically stated in the testimony for the government’s case in 
chief, to have occurred in the District of Columbia. 17 If there 
were objections to venue, motion thereon should have been 
before arraignment, Anderson v. United States, 189 F 2d 202 
(6th Cir., 1951), or if the government had failed to carry the 

J. A. 7, 8,11,12,13,15,17,18, and 25. 

57 J. A. 7, 8, 13, and 15. 





burden of proving venue, the appellant should have objected by 
a motion for judgment of acquittal, United States v. Brothman , 
191 F. 2d 70 (2d. Cir., 1949); United States v. Jones , 174 F. 2d 
746 (7th Cir., 1949). 

The court in this instance read one indictment in its charge 
and explained the substance of the other two indictments, all 
three being essentially the same (J. A. 40), and instructed that 
guilt must be established beyond a reasonable doubt (R. 250, 
251); clearly differentiating the allegations of the indictment 
from the evidence necessary to sustain them. Nothing more 
was necessary in the absence of a written request, or objection 
taken, under Rule 30, supra, Sistrunk v. United States , 162 F. 
2d 188 (5th Cir., 1947). 

There is certainly no error resulting here in a grave mis¬ 
carriage of justice or denial of substantial rights, Jackson v. 
United States, 91U. S. App. D. C. 60,198 F. 2d 497 (1952), cert 
denied 344 U. S. 858; Wheeler v. United States, 89 U. S. App. 
D. C. 143, 190 F. 2d 663 (1951); Kempe v. United States, 160 
F. 2d 406 (Sth Cir., 1947), cert . denied 331 U. S. 843, and the 
assertion of appellant is without merit and frivolous, in lieu of 
proper exception taken. 

IV 

The Court properly sustained a motion by the Government for 
consolidation of the indictments in the instant case 

Appellant appears to raise a question with respect to con¬ 
solidation of the indictments in this case, alleging prejudicial 
error thereby. 15 * 

The three indictments, filed January 28, 1952, all charged 
appellant with armed robbery; 19 the dates of the offenses vrere 
in consecutive order, that is, December 31, 1951, January 1 and 
January 2, 1952; the victims were each taxicab drivers; 20 the 
method or plan of robbing the taxi drivers w r as executed exactly 
the same; 21 the “foul weather” jacket taken from one victim 
on January 1, 1952, was identified as having been w^orn by 

Appellant’s brief, p. 7, under title, “Conclusion.” 

“R. 2CT), 266, 2C7. 

30 J. A. 7,12, and 15. 

51 J. A. S-9,12. and 15-16. 
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appellant during the robbery of January 2, 1952; 22 and all the 
offenses occurred in the District of Columbia. 23 

All of the indictments were in one count, and the question 
does not concern joinder of offenses under Rule 8, Federal Rules 
of Criminal Procedure, 18 U. S. C., as alleged by appellant; 
but whether this was a proper instance for consolidation of 
indictments under Rule 13, Federal Rules of Criminal Pro¬ 
cedure, 18 U. S. C. 

The trial court may, in its discretion, under Rule 13, supra, 
order two or more indictments to be tried together if the offenses 
charged are of the same or similar character, United States v. 
Rosenblum, 176 F. 2d 321 (8th Cir., 1949) or based on two or 
more acts or transactions connected together or constituting 
parts of a common scheme or plan, United States v. Gottfried , 
165 F. 2d 360 (2nd Cir., 1948), cert, denied 333 U. S. 860; United 
States v. Marzano , 149 F. 2d 923 (2nd Cir., 1945). 24 The facts 
of the instant case clearly demonstrate the propriety of con¬ 
solidation of the indictments, no objection was taken by appel¬ 
lant (J. A. 3, 6); and the trial court's exercise of discretion in 
the matter is reversible on appeal only for abuse of that discre¬ 
tion, United States v. Antonelli Fireworks Co., 155 F. 2d 631 
(2nd. Cir., 1946), cert, denied 329 U. S. 742. There is no basis 
to assign an abuse of discretion to the court in this instance. 

CONCLUSION 

For the reasons assigned therefor, it is respectfully submitted 
that the judgment of the lower court be affirmed. 

Leo A. Rover, 

United States Attorney. 
William F. Becker, 

William J. Peck, 

Gerard J. O'Brien, Jr., 
Assistant United States Attorneys. 

*J. A. 18. 

M J. A. 7, 8,13, and 15. 

34 Government Counsel: “In this case there are actually three cases. 
Criminal Nos. 124, 125, 126-52. The facts are similar in each case. The 
occurrences were on three consecutive days and we have the same defendant. 
At this time the Government would move to consolidate the three cases/* 
(J. A. 2.) 


V. S. GOVERNMENT PRINTING OFFICE: l»S3 


